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SUMMARY

1. Introduction. 2. “Empirical evidence?” in the Spanish criminal legislative process 3. Conclusions. 
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I. INTRODUCTION. 

The purpose of this paper is to analyse the 
introductory texts of the various Organic Laws 
that have shaped the text of our current Criminal 
Code over the last 25 years. Recourse to these 
introductory texts (whether they are Explana-
tions of Reasons or Preambles, as we shall see 
below) is obligatory -at least as a first source of 
information- if we wish to know which have been 
throughout this period the reasons given by the 
different criminal legislators for undertaking the 
multiple reforms that have been approved and 
came into force. As a methodological alternative, 
we could have resorted to the reports that the 
different governments have been sending to Par-
liament to justify the initial bills of all the Organic 
Laws analysed, in order to appreciate a perhaps 
more “pure” version of the reasons of the legis-
lative promoter; however, apart from the fact that 
the information contained in both types of justifi-
cation-explanation text usually coincides in essen-
ce, that of the Organic Laws offers more up-to-da-
te information that is in line with the final text of 
the approved regulation and, above all, it is much 
easier to access it, without having to make an in-
dividual request for the documentation attached 
to each bill to the “Office of Documentation, Li-
brary and Archives” of the Congress of Deputies.

In any case, the true and fundamental purpo-
se of this analysis is to extract from such texts 
the references made by the various criminal le-

gislators to the use of information that could be 
considered, even indirectly, as evidence from a 
scientific point of view. However, whether or not 
they are considered as such will differ from the 
conclusions of the paper.

Well, the first question to be addressed wi-
thout further delay, as it is decisive for the futu-
re of this analysis, is to define what we can un-
derstand by “empirical evidence”. Thus, we can 
conceptualize as such any information of reality 
acquired through the scientific method, using ob-
servation, direct experience or experimentation, 
thus allowing the hypotheses that are formulated 
as a result of it to be verified or refuted by other 
researchers.

Defined in this way, the purpose of this paper 
is to identify which “empirical evidence” different 
legislators have argued to use throughout all the 
criminal laws that have given rise to the text of 
our current Criminal Code. For this purpose, it has 
been sufficient to read the different Explanatory 
Memoranda and Preambles of all these laws. In 
fact, in some of them they have used “Explana-
tions of Reasons” (until 2005, with a couple of 
specific exceptions) and in others “Preambles” 
(from 2007 until 2019) to refer to the content of 
the different reforms that these Organic Laws in-
troduced over the years. 

However, before undertaking such an indivi-
dualised analysis, law by law, I believe it is con-
venient to clarify, even by telegraph, the main di-
fferences, at least on a theoretical level (without 

1 This paper has been prepared in the context of the research project entitled “Criminology, Empirical Evidence and Criminal Po-
licy. On the incorporation of scientific data for decision-making in relation to the criminalisation of behaviour (NEXO)” (DER2017-
86204-R), included in the State Programme for “Research, Development and Innovation geared to the Challenges of Society”, 
within the framework of the State Plan for “Scientific and Technical Research and Innovation” 2013-2016 (Call 2017), financed 
by the Ministry of Economy, Industry and Competitiveness, State Secretariat for Research, Development and Innovation of 
the Spanish Government.4In this regard, Putnam (2002) perfectly synthesised the ethos of this transition between paradigms 
in Rationality and value, stating that knowledge of facts presupposes knowledge of values, and criticising that the positivist 
philosophy of science in the first half of the 20th century has been largely a history of attempts to evade this issue. To put it 
another way, they consider preferable to retain the dogma that facts are objective, and values are subjective, and that they do
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much confidence that they have really been taken 
into account in the criminal legislative practice that 
we will analyse below) between a “Statement of 
Reasons” and a “Preamble”2 . Thus, on the one 
hand, the “Explanatory Memorandum” has three 
essential objectives: to reason and gloss over the 
content of the rule, to play a role of political con-
trol of the executive by the legislature and to ratio-
nalise the legislative initiative. On the other hand, 
the “Preambles” are intended: to make a generic 
invocation of the reasons and objectives pursued, 
to play an educational or pedagogical role and to 
connect the past (the starting situation) with the 
future (the goals to be achieved).

II. “EMPIRICAL EVIDENCE?” IN THE 
SPANISH CRIMINAL LEGISLATIVE 

PROCESS.

Once this conceptual and functional distinction 
is established, it is time to clear up what the allu-
sions to possible “empirical evidence” have been 
by our criminal legislators in each of the Organic 
Laws that have intervened to configure our Crimi-
nal Code over the last almost three decades. 

1. Draft Organic Law of the Criminal 
Code (1992) - Explanation of Rea-

sons.

In this first legislative text, which we take into 
consideration despite the fact that it did not end 
with the approval of the corresponding Organic 
Law due to its great wealth of arguments and 
because it immediately preceded the first one 
that was approved, the legislator alludes to cir-
cumstances that had to do with the reality of the 

time, such as “the change in social and cultural 
conditions”, the “evolution of Spanish society sin-
ce 1975” or the “technological and economic de-
velopment”, in order to justify his proposal. It is 
also mentioned as a document prior to taking into 
consideration the so-called “Moncloa Pacts”, inso-
far as they contained a “political commitment” to 
“provide Spanish society with a punitive system 
consistent with its needs”, something which the 
legislator made a little more specific by stating 
that this society “wishes to resort as little as pos-
sible to criminal prosecution”. 

In addition to this last statement, it is striking 
that the text also states that “it is absurd to threa-
ten very long sentences which will not be served 
under any circumstances”, and the legislator then 
advocates, with the utmost conviction, a limita-
tion of the effective serving of sentences of im-
prisonment to twenty years and only exceptiona-
lly to thirty years. But it was also stated, without 
using any empirical basis to support such a state-
ment, that “short custodial sentences should be 
avoided”, proposing for this purpose not to esta-
blish any less than six months and to introduce 
weekend detention.

When it comes to making specific reference 
to the main innovations that the normative text 
intended to introduce into our legal system in the 
regulated legal-criminal institutions, there are a 
number of arguments of an alleged or supposed 
empirical nature, namely:

- With regard to the remission of penal-
ties for work, it is said that “it has become an 
automatic mechanism for reducing the duration 
of penalties, regardless of the behaviour of the 
prisoner and which, understandably, is due to the 

2SANTAOLALLA LÓPEZ, F., “Exposiciones de Motivos de las leyes: motivos para su eliminación”, in Revista Española de Dere-
cho Constitucional, No. 33, 1991, p. 50.
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excessive theoretical duration of many penalties”.
- With regard to the duration of the secu-

rity measures, it is proposed that they be sub-
ject to what would have been the penalty, thus 
“meeting” a claim that is already old in Spanish 
criminal practice.

- To refer to testing, it is said that it is an 
institution “demanded by some social sectors 
concerned with the problem of recovery from di-
version” and that “in some countries it is regula-
ted as an alternative possibility to criminal reac-
tion [...] for primary offenders who commit crimes 
that do not exceed a certain gravity”.

- On abortion, it is stated that “the most 
recent jurisprudence of the 2nd (Criminal) Cham-
ber of the Supreme Court has been taken into 
account” when declaring the validity of the appli-
cation of the state of necessity in certain cases.

- In announcing the novelty of incrimina-
ting injuries to the foetus and genetic manipula-
tions, it indicates that such behaviours “must be 
attacked, since, as certain experiences teach, they 
are not, unfortunately, unimaginable”.

- With regard to the correction of certain 
defects in the reform carried out in 1989 on cri-
mes against sexual freedom, reference is made 
to the fact that the punitive comparison between 
the crime of rape and that of homicide is “defen-
ded by some” and that it “places the courts under 
an extraordinary strain” when it comes to passing 
sentence with equanimity. 

- When it comes to the criminal protection 
of the secrets of legal persons, it is said that this 
is “in compliance with the Constitutional Court’s 
interpretative guidelines”.

- When referring to the changes in crimes 
against honour, it is argued that “doctrinal expe-
rience has had a decisive weight, including scien-
tific doctrine, the Supreme Court and the Consti-
tutional Court”. 

- When discussing crimes against the fami-

ly, it is stated that “for many years now, a sector 
of the criminal doctrine has been calling for the 
creation of a Title of the Code” dedicated to the 
protection of this institution.

- Referring to the Title on “Social-economic 
crimes”, it explains that “the controversy over the 
scope and content of these crimes, which began 
in 1979, has not ceased over all these years”, but 
that this “does not mean that adapting the cu-
rrent crimes against heritage would be sufficient 
to satisfy all modern political-criminal require-
ments”. Within these crimes, which are regulated 
together with heritage crimes, there are many re-
ferences to supposedly empirical arguments:

o Regarding crimes of seizure (theft and ro-
bbery), it is stated that its traditional formulations 
“have shown great flexibility and precision, and 
there is a doctrinal and jurisprudential elaboration 
on them that cannot be ignored”. 

o When referring to complex figures of 
theft, it is indicated that a “modification that had 
been increasingly demanded by doctrine” is intro-
duced and that this results in the proposal of “the 
most rational and simple solution”.

o When referring to the introduction of mo-
peds in the crimes of theft and robbery of motor 
vehicles, it is indicated that their temporary remo-
val “was, in the opinion of many, unpunished”.

o Regarding the occupation of empty hou-
ses or premises, it is said that one of its novelties 
is “explainable by political-criminal reasons”.

o A significant number of new develop-
ments in punishable insolvencies are introduced 
because “the aim is to put an end to the current 
situation, in which the black figure for fraudulent 
insolvencies is enormous” due to a regulation 
that “does not stand up to scrutiny by comparati-
ve law”. 

o The introduction of the new offence of al-
tering prices in tenders and auctions is said to be 
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intended to address “corrupt practices that have 
led to the discrediting of public auctions” and to 
punish “much more frequent behaviour than that 
currently criminalised”.

o When referring to the disappearance of 
the crime of usury, it is argued that “it has been 
accepted that the price of money is something 
that depends on the market and the circumstan-
ces involved” and that “deciding which interest is 
fair and which is reprehensible is out of the ques-
tion”.

o In explaining the introduction of corpora-
te offences, it is said that a “justifying reason [...] 
is drawn from practical experience: the existence 
of a sector of the private legal system dedicated 
to incidents that may arise in the life or activity 
of companies has given rise to an unacceptable 
practice [jurisprudence], according to which pro-
blems of this kind do not have to be treated crimi-
nally, because they already have their own speci-
fic legal solution regime”.

o Finally, in explaining the behaviour clas-
sified as the crimes of receiving and laundering 
money, it is explained that these are “a major po-
litical-criminal problem” and that the reform has 
“provided them with a more effective scope”, ta-
king into consideration “the current criminological 
reality, and also the international commitments 
assumed by Spain”. In fact, it is stated, by way 
of example, that “it is therefore clear that the old 
fence, who was dedicated to buying stolen ob-
jects, is today a secondary criminological figure, 
although he is the almost sole protagonist of the 
current regulation of the matter”.

- As for drug trafficking, it is said that “it 
is an evil whose propagation must be avoided 
because it is clearly criminogenic and produces 
social invalidity in the subjects affected”.

- When explaining crimes of catastrophic 
risk, it is referred “the need to advance the fron-
tier of punitive intervention by creating crimes of 

risk, since the tragic consequences of the mate-
rial concretion of this risk, makes the mere puni-
shment of the results through hypothetical qua-
lifications of punishable imprudence a very poor 
criminal political strategy”. 

- On the subject of offences against public 
health relating to medicinal and food substances, 
it is stated that they are based on “the increase 
in health risk prevention policy [...] which has led 
to a broadening of the spectrum of risky offences, 
incorporating behaviour that is today incompre-
hensibly atypical”.

- It is explained that the Title on falsehoods 
“has improved and expedited the technique and 
the political criminal capacity”, in view of what 
are considered “two serious deficiencies”: “the 
number of defects in the current system”, and the 
fact that “at present [...] new technologies have 
produced a wide range of objects capable of co-
llecting and storing texts”.

- When referring to the suppression of the 
crime of improper use of noble titles, it is argued 
that “neither the subject requires the intervention 
of criminal law, nor has the current incrimination 
prevented this frequent, albeit irrelevant, practi-
ce”.

- As for the crime of concealment, the re-
form expressly rejects an applicable interpretation 
of “part of Spanish jurisprudence” when dealing 
with the prior agreement between the perpetra-
tor and the accomplices. 

- As regards false accusations and comp-
laints, it is claimed that the amendment will re-
solve the scope of protection of the right to effec-
tive judicial protection, “a problem raised in the 
current Code, which, denounced by the doctrine, 
has begun to find a solution thanks to some deci-
sions of the Constitutional Court”.

- The classification of attempts to disrupt 
order in cultural or sporting events is based on 
“the tragic consequences which have sometimes 
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resulted from this”. Specifically, it is further sta-
ted that the public display of weapons is “a con-
duct which undoubtedly disturbs public peace but 
which today goes unpunished”.

- And, finally, by referring to the already re-
pealed Book III of the Criminal Code, relating to 
misdemeanours, the legislator does not hesitate 
to set out the debate on their incrimination, as fo-
llows: “The incrimination of misdemeanours has 
been, and continues to be, a subject of controver-
sy between those who believe that the presen-
ce of two types of criminal offences (crimes and 
misdemeanours) is good, in the understanding 
that there are qualitatively or quantitatively small 
problems but that, politically and criminally, they 
should be problems that can be solved through 
criminal proceedings, and those who categori-
cally maintain that the existence of the book of 
misdemeanours is in itself incompatible with the 
principle of minimum intervention. Those who 
do so maintain, not without some reason, that 
the acts described and punished in Book III could 
well be prosecuted as administrative offences 
and thus, moreover, more effective penalties than 
those currently provided for in respect of minor 
offences could be imposed. The same views add 
that, if any of the facts described in Book III were 
to be considered inadmissible for referral to the 
administrative penalty system, it would be suffi-
cient to transfer it to Book II as the minimum form 
of the offence which by its nature is closest to it”.

As a result of this passage, the legislator sta-
ted that “surely, the radical disappearance of all of 
them was excessively traumatic”, so that “based 
on the conviction [...] that the existence of misde-

meanours is residual, the Project typifies a group 
of misdemeanours in Book III”.

2. Organic Law 10/1995, of 23 No-
vember - Explanation of Reasons.

Paradoxically, in contrast to the wealth of ar-
guments in the Explanation of Reasons for the 
previous project, which we have already said did 
not culminate as such in the Organic Law, the 
parsimony of the one that did, this one that we 
are analysing now, draws powerful attention. It 
is not in vain that QUINTERO OLIVARES recalls 
that “there is a broad doctrinal consensus that 
the 1995 text worsened the 1992 Project, which 
was more advanced on various issues”3  . In this 
sense, the author explains that the technical com-
mission presided over by VIVES ANTÓN was en-
trusted with “smoothing out the rough edges” 
with the main opposition parliamentary group 
“by acceding to the requests of its technicians”, 
which was not achieved because it was the only 
one that did not vote in favour of the approval of 
the Organic Law, abstaining4  . LÓPEZ GARRIDO 
(then deputy of Izquierda Unida) and GARCÍA 
ARÁN hold a different viewpoint, considering that 
the parliamentary process allowed the “Govern-
ment Code” to be changed and “substantially” 
improved, resulting in a “Parliament Code” with 
“an acceptable text, although not satisfactory in 
its entirety”5 .

Be that as it may, this 1995 text begins by re-
ferring to the fact that “the Criminal Code must 
protect the basic values and principles of social 

3 QUINTERO OLIVARES, G., Pequeña historia penal de España, Iustel, Madrid, 2017, p. 217.
4 QUINTERO OLIVARES, G., Pequeña... ob. cit. p. 218.
5 LÓPEZ GARRIDO, D./GARCÍA ARÁN, M., El Código Penal de 1995 y la voluntad del legislador. Commentary on the text and 
the parliamentary debate, Eurojuris, Madrid, 1996.
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coexistence and that “when these values and 
principles change, they must also change”. It also 
refers to the fact that “the current text dates back, 
in what could be considered its basic nucleus, to 
the last century” and that the new Code confron-
ted the antinomy between the principle of mini-
mum intervention and “the growing need for pro-
tection in an increasingly complex society”.

It is argued that “evidence such as the parlia-
mentary discussions of 1992, the opinion of the 
General Council of the Judiciary, the state of juris-
prudence and the opinions of scientific doctrine” 
have been “taken into account” in the drafting of 
the Law.

And then, only arguments drawn from reality 
or supposedly empirical are referred to when exp-
laining two modifications: 

- With regard to crimes against sexual free-
dom, it is stated that “under the protection of wo-
men’s honesty, an intolerable situation of offence 
was hidden”, totally eliminated by the new regula-
tion, with regard to which the legislator considers 
that “moving away from tradition seems to be a 
good idea” when using new punitive techniques.

- As for the crime of abortion, he warns 
that “the Constitutional Court demanded that in 
the configuration of these cases [those of non-cri-
minalization] guarantees be adopted that do not 
seem to belong in a Criminal Code, but rather in 
another type of norm”, suggesting that this was 
the reason why they have not been regulated in 
all these years within the Punitive Text.

3. Organic Law 2/1998, of 15 June - 
Explanation of Reasons.

Here the central theme is street violence and it 
is said that “it has become one of the most rele-
vant phenomena for citizen coexistence over the 

last few years”. And, to justify its seriousness, he 
alludes to the fact that “the media and the most 
diverse forums for reflection and political and 
social debate” have confirmed this, provoking a 
“social impact” that “has been accentuated by 
the widespread sensation of impunity with which 
those responsible have been acting.

The “response of the democratic institutions”, 
says the legislator, must be “multidirectional” 
(apart from “calm and adjusted”) and, in parti-
cular, must “complete and adjust the rules regu-
lating the action of the punitive system”, adding 
later that “it is notorious that there are still cases 
in which citizens cannot meet or demonstrate fre-
ely”.

It concludes that the measures contained in 
the reform are “the result of careful reflection on 
practical experience” and that they seek to attract 
the broadest possible consensus.

4. Organic Law 7/1998, of 5 October 
- Explanation of Reasons.

This regulation reformed the Criminal Code 
by modifying the legal-criminal consequences of 
non-compliance with compulsory military service 
and alternative social benefits, claiming in its in-
troductory text the existence of a “process alre-
ady initiated for the full professionalization of the 
Armed Forces”, insofar as “the sanctioning regu-
lations must not be alien to the current historical 
moment”.

5. Organic Law 11/1999, of 23 No-
vember - Explanation of Reasons.

This text cites a series of documentary eviden-
ces as a basis for the modifications that this Law 
introduces in the crimes against sexual freedom: 
two proposals not of Law of the Popular Parlia-
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mentary Group of 26 November 1996 and of 6 
May 1997, a Recommendation of the Ombuds-
man to the Ministry of Justice of 28 November 
1997, the Resolution 1099 (1996), of 25 Septem-
ber, of the Parliamentary Assembly of the Council 
of Europe and the Joint Action of the Council of 
the European Union of 29 November 1996 con-
cerning the fight against human trafficking and 
sexual exploitation of children. 

It is on the basis of all these documentary re-
ferences that the legislator then states that the 
current crimes against sexual freedom “do not 
adequately respond to the demands of national 
and international society” and to use as a legal 
basis for the protection of the dignity of the per-
son Article 10 Spanish Constitution 1978 and 
Constitutional Court Rule nº. 53/1985.

Furthermore, he argues that “the require-
ments of Spanish society, alarmed by the decrea-
se in legal protection that has occurred in the area 
of crimes of sexual significance” since 1995, have 
motivated the reform. He adds that it has been 
foreseen, “following a notable example of compa-
rative law”, that in sexual crimes involving minors 
the calculation of the statute of limitations begins 
when the victim reaches the age of majority.

Finally, in justifying the reform of Article 23 of 
the Organic Law of the Judiciary to apply the prin-
ciple of universality to the crimes of corruption of 
minors and incapacitated persons, it is stated that 
this is done by “considering them at the present 
time in history to be at least as important interna-
tionally as crimes relating to prostitution”.

6. Organic Law 14/1999, of 9 June - 
Explanation of Reasons.

In this project, only the Action Plan against Do-
mestic Violence approved by an Agreement of the 
Council of Ministers on 30 April 1998 is cited as 
documentary evidence, which included, among a 

series of measures, certain legislative reforms in 
the Criminal Code and in the Criminal Procedure 
Law “to achieve the eradication of criminal con-
duct consisting of ill-treatment, while at the same 
time providing greater and better protection to 
the victims of such deplorable behaviour”.

7. Organic Law 2/2000, of 7 January 
- Explanation of Reasons.

Here the Paris Convention of 13 January 1993 
on the prohibition of the development, produc-
tion, stockpiling and use of chemical weapons 
and on their destruction is cited as documentary 
evidence.

8. Organic Law 3/2000, of 11 
January - Explanation of Reasons.

The documentary evidence on which this pro-
ject is based is the Convention of the Organiza-
tion for Economic Cooperation and Development 
of 17 December 1997, for the fight against co-
rruption of foreign public agents in international 
economic transactions, with the legislator merely 
noting that such corruption is a “phenomenon” 
present in “increasingly frequent and intense in-
ternational commercial transactions”.

9. Organic Law 3/2000, of 11 
January - Explanation of Reasons.

We do not know why this Organic Law is the 
only one that uses the label “Introduction” for its 
introductory text instead of the Statement of Pur-
pose or Preamble. In any case, it is focused on 
introducing a series of legal-criminal reforms with 
respect to the crimes of terrorism.

The legislator states at the outset that “te-
rrorist behaviour evolves and seeks to evade the 
application of the rules by taking advantage of 
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the loopholes and complexities of interpretation”, 
so that it is necessary to “provide an effective 
response to these needs from the legal system, 
through the ordinary instruments that our Consti-
tution admits and demands”.

In particular, when speaking of “urban terro-
rism”, it is stated that “experience shows” that 
the provisions of the current Article 577 “are not 
fulfilling the objective pursued” for two reasons: 
“On the one hand, because events of urban te-
rrorism are only considered as such in the case of 
risk to the life or physical integrity of persons. On 
the other hand, because current legislation does 
not make it easy to condemn those who take part 
in these actions who carry, not the explosives or 
weapons that cause fire or destruction, but only 
the components necessary to cause the explo-
sion”. The precept is therefore reformed to allow 
for these conducts on the basis that “they are not 
limited to damaging individual or collective mate-
rial goods, but seek to terrorise an entire popula-
tion or collective in order to further terrorist aims”.

Furthermore, the introduction of a new Article 
578 is justified to punish those who either ex-
tol or justify by any means terrorist acts or their 
perpetrators, or those who humiliate the victims 
or their relatives, because these are “acts all of 
which produce perplexity and indignation in so-
ciety and which deserve a clear criminal reproach”.

10. Organic Law 3/2000, of 11 
January - Explanation of Reasons.

 As a continuation of Organic Law 7/1998 and 
once the process of professionalization of the Ar-
med Forces was completed, the Criminal Code 
was again reformed, as military service and alter-
native social benefits were suspended by virtue 
of two Royal Decrees cited as documentary evi-
dence here by the legislator: 247/2001 of 9 March 

and 342/2001 of 4 April.
This “momentous change” was to be “imme-

diately reflected in the criminal law”, while introdu-
cing a transitional provision aimed at “reviewing 
the final sentences handed down in relation to 
the commission of the crimes decriminalised” 
through this rule.

11. Organic Law 3/2000, of 11 
January - Explanation of Reasons.

This reform, on child abduction, was based on 
the will to “avoid, as far as possible, the harmful 
effects that certain actions of their parents may 
cause them in cases of family crisis”. Furthermo-
re, it is said that the reform has a clear point of 
contact with the reality on which these crimes 
are projected: it focuses on the cases in which 
the abductor is the parent who is not attributed 
the powers of custody of the child, while they are 
cases in which “it is necessary to provide a clear 
criminal response, other than the crime of generic 
disobedience.

12. Organic Law 3/2000, of 11 
January - Explanation of Reasons.

The introductory text of this Organic Law be-
gan by legally basing its content on the specifica-
tion and development that the jurisprudence of 
the Constitutional Court had carried out to date 
on the principles of legality and criminal classifica-
tion ex art. 9.3 of the Spanish Constitution 1978 
and later indicated that the origin of the reform 
contained in this Law was found in the “propo-
sals made by the Technical Commission for the 
study of the reform of the system of penalties”.

A series of arguments were then used in this 
text, such as that “daily reality and experience 
show how in the enforcement of sentences the-
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re are broad areas of discretion, variable areas in 
which it is appropriate, according to the best doc-
trine, to establish rules to make a more accurate 
forecast of the sentence to be served”.

It was also argued that “as authoritative cri-
minal doctrine has pointed out, the greatest de-
terrent to crime is not the harshness of the pe-
nalties, but their infallibility, so that the certainty 
of a punishment, even a moderate one, will have 
more effect than the fear of a more severe one 
coupled with the hope of impunity or its breach”, 
but also that “society demands more effective 
protection against the most serious crime stan-
dards [...], protection which the rule of law not 
only can but must provide”. That is why it decided 
to “prevent” flexibility in the serving of sentences 
and prison benefits (despite recognising their rai-
son d’être in the aim of reintegrating criminals in 
accordance with the Spanish Constitution) “from 
becoming mere instruments at the service of te-
rrorists and the most serious criminals to achieve 
a quite different end”. In fact, it was later stated 
categorically that, ‘in practice, the rules which 
the Criminal Code established are being used 
precisely to infringe those principles [the general 
principles of criminal law], becoming instruments 
which terrorists use for their benefit in their cons-
tant violation of the rules and principles of the 
rule of law’”.

When explaining the specific measures adop-
ted to achieve these objectives, it was explained, 
for example, that the security period introduced 
by reference to “other European rights”, and the 
extension of the maximum limit for effective com-
pletion of sentences to 40 years, was justified by 
the fact that “there are certain offences which, 
because of their special seriousness [in addition 
to the nature of the legal asset damaged, the reci-
divism of their perpetrators, etc.], require a more 
forceful response from the criminal law system”.

13. Organic Law 11/2003, of 29 Sep-
tember - Explanation of Reasons.

The scope of this reform covered citizen secu-
rity, domestic violence and the social integration 
of foreigners, so the documentary evidence cited 
by the legislator to justify it was the Government’s 
Plan for the Fight against Crime of 12 September 
2002, which aimed to “improve the protection of 
citizens’ rights, particularly against criminal attac-
ks”, and the Treaty on European Union following 
the initiatives promoted by the European Council 
as a result of its meeting at Tampere.

This introduction also stated that “social rea-
lity has shown that one of the main problems to 
which the criminal law must respond is that of 
[...] professionalised crime”, while “there are nu-
merous examples of those who commit petty 
crimes on a large number of occasions, crimes 
which, due to their individualised amount, do not 
receive an adequate penal response”.

That is why the “aggravating circumstance of 
recidivism, in this case qualified by the number of 
offences committed” is introduced, as it is said, 
“following a criterion already established in our 
doctrine and legal texts”.

On the other hand, with regard to domestic 
violence, it is stated that the reform is intended to 
reach “all its manifestations and for its regulation 
to fulfil its objective in the preventive and repres-
sive aspects”. 

Finally, regarding the phenomenon of illegal 
immigration, it is claimed that there is “accumula-
ted experience in dealing with it” and it is stated 
that “illegal trafficking in persons [...] prevents the 
integration of foreigners in the country of destina-
tion”. It adds precisely that, recognising that “with 
the social integration of foreigners in Spain new 
realities appear to which the legal system must 
provide an adequate response”, the crime of fe-
male genital mutilation is also defined.
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14. Organic Law 15/2003, of 25 No-
vember - Explanation of Reasons.

This Organic Law begins by talking about 
the Criminal Code, making reference to the fact 
that “the time that has passed since [1995] has 
shown that it is necessary to update it in order 
to address new needs that have arisen from the 
experience gained with its application”. 

Next, he refers as basic evidence, firstly, to 
a Resolution of 1998 of the Congress “urging 
the General Council of the Judiciary to study the 
effective application of the Criminal Code, detec-
ting the problems that it entails”, a task that deri-
ved in a Report of the aforementioned body of 12 
July 1999 including an “analysis of those aspects 
that have posed greater complexity in the applica-
tion of the new Code”.

Secondly, mention is made of the Technical 
Commission for the reform of the system of pe-
nalties within the Ministry of Justice, already re-
ferred to in the Draft Organic Law 7/2003, which 
carried out a “study” that “bases many of the re-
forms of the articles of the Criminal Code contai-
ned in this Organic Law”.

And thirdly, alongside this Technical Commis-
sion proposal, which refers “essentially” to the 
“system of penalties and its application”, consi-
deration is given to “various parliamentary propo-
sals” and “in accordance with the most pressing 
social concerns” to “adapt” the “existing types” 
and introduce “new forms of crime” and thus, it 
is stated, “ensure that the criminal law provides 
an effective response to the current reality of cri-
me”.

When we go into the review of the normative 
novelties that are exposed for each of the criminal 
groups affected by the reform, we find evidence 
references only in the following four cases:

- In the crimes of slander and libel against a 
public official or administrative authority or agent 

thereof, it is said that it has been established “in 
accordance with an important sector of doctrine” 
that they can be prosecuted ex officio.

- In crimes against intellectual and indus-
trial property, the penalty is increased and their 
classification is technically improved “in accordan-
ce with social reality [...] and their impact on eco-
nomic and social life”. 

- As for the new offences concerning ac-
cess to radio or television broadcasting services 
or interactive services provided at a distance by 
electronic means, it is stated that these are inten-
ded to “respond to the criminal phenomena that 
have arisen around the phenomenon of the mas-
sive incorporation of information and communica-
tion technologies into all sectors of society”.

- Finally, with regard to environmental cri-
mes, it is said that their reform is being addres-
sed because they are especially protected legal 
assets “and the subject of growing social con-
cern”. 

15. Organic Law 20/2003, of 23 De-
cember - Nothing.

This Organic Law contained absolutely no in-
troductory text and, of course, no supposed em-
pirical evidence, its aim being simply to reform 
the Criminal Code to punish the illegal calling of 
referendums (by adding three new precepts) in 
response to the “Ibarretxe Plan”, which was a po-
litical document containing a roadmap aimed at 
achieving the independence of the Basque Coun-
try.

16. Organic Law 1/2004, of 28 De-
cember - Statement of Reasons.

Thematically aimed at pursuing gender-ba-
sed violence, the introductory text of this Orga-
nic Law, the first reform undertaken by the new 
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government resulting from the general elections 
of 14 March 2004, contained various evaluative 
passages which we will not quote as they simply 
configure a political-ideological discourse without 
any empirical pretensions. 

However, Articles 9.2 and 15 of the Constitu-
tion, the IV World Conference of the United Na-
tions in 1995 and a long list of other international 
legal texts were also cited as normative references 
for the reform: the Convention on the Elimination 
of All Forms of Discrimination against Women of 
1979; the United Nations Declaration on the Eli-
mination of Violence against Women, proclaimed 
in December 1993 by the General Assembly; the 
resolutions of the last International Women’s 
Summit held in Beijing in September 1995; Reso-
lution WHA49.25 of the World Health Assembly 
declaring violence a priority public health problem 
proclaimed in 1996 by the WHO; the report of the 
European Parliament of July 1997; the Resolution 
of the UN Commission on Human Rights of 1997; 
and the Declaration of 1999 as the European Year 
for Combating Violence against Women, among 
others. These included the recent Decision No. 
80/2004EC of the European Parliament adopting 
a programme of Community action (2004-2008) 
to prevent and combat violence against children, 
young people and women and to protect victims 
and groups at risk (Daphne II programme), while 
setting out the position and strategy of the repre-
sentatives of the Union’s citizens in this respect.

As far as we are concerned, the legislator 
stated that “in the Spanish reality, aggressions 
against women have a special incidence, and the-
re is greater awareness today than in previous ti-
mes, thanks in good measure to the efforts made 
by women’s organisations in their fight against all 
forms of gender violence. It is no longer an “invi-
sible crime”, but one which produces a collective 
rejection and evident social alarm”.

When referring to the measures of a criminal 

nature, contained in its Title IV, the legislator sta-
ted that “for citizens, for groups of women and 
specifically for those who suffer this type of ag-
gression, the law wants to give a firm and conclu-
sive response and show firmness by expressing 
them in specific types of criminal law”.

17. Organic Law 2/2005, of 22 June - 
Explanation of Reasons.

The second reform of the new government 
was rightly aimed at repealing the novelties intro-
duced by the last criminal reform of the previous 
Executive by means of Organic Law 20/2003. 
Here at least two arguments were offered with 
respect to the crimes of illegally calling referenda: 
it was said that these were “behaviours that are 
not sufficiently serious to warrant criminal prose-
cution, and even less so if the penalty envisaged 
by the law is prison” and that, in short, they “do 
not present the required marks to proceed to in-
crimination”.

18. Organic Law 4/2005, of 10 Oc-
tober - Explanation of Reasons.

This reform was undertaken with the aim of 
“strengthening punitive action in an area that 
could be improved”, such as hazardous crimes 
caused by explosives. In this respect, the draft 
states that “the administrative sanctioning power 
is insufficient to stop the conduct of those who 
are obliged to do so and do not observe the me-
asures of surveillance and control of the explo-
sives”. And that is why “certain infringements 
are introduced which, in practice, clearly prevent 
effective control of explosives, such as obstruc-
ting the inspection activity of the Administration, 
falsifying or concealing relevant information in 
the field of security measures and expressly dis-
obeying the Administration’s orders to rectify im-
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portant defects reported in security matters”, in a 
clear reference to aspects that were highlighted 
during the criminal proceedings that took place 
in relation to the terrorist attacks of 11 March in 
Madrid.

19. Organic Law 7/2006, of 22 No-
vember - Explanation of Reasons.

Specifically focused on the protection of health 
and the fight against doping in sport, this Organic 
Law sought to introduce a new offence against 
public health (art. 361 bis) into the criminal law in 
order to ensure compliance with all the measures 
provided for in the regulation. It stated that “with 
the establishment of this new criminal offence, 
the comprehensive design of a criminal policy 
against doping, initiated in February 2005 when 
the Council of Ministers gave the green light to 
the implementation of a Comprehensive Action 
Plan against Doping in Sport, is completed” con-
sisting of fifty-nine measures.

20. Organic Law 13/2007, of 19 No-
vember - Explanation of Reasons.

With the objective of extraterritorially prosecu-
ting illegal trafficking and clandestine immigration 
of persons, this regulation was enacted with a 
brief introductory text, which, apart from modif-
ying the Organic Law of the Judiciary, projected 
on articles 318 bis and 313.1 of the Criminal Code 
to punish illegal trafficking or clandestine immigra-
tion of persons or workers when the destination 
is any other country of the European Union, in 
view of the fact that “it is certainly difficult to give 
the necessary dignified treatment to immigrants 
and fully protect their human rights, in view of 
the overwhelming migratory flow in our country. 
A flow that comes, to a large extent, from the 
notable increase in the activities of organised cri-

minal groups in relation to the illegal trafficking of 
immigrants, which every day puts their lives and 
safety at risk”.

And this was to be solved on the basis of the 
United Nations Convention against Transnational 
Organized Crime, made in New York on 15 No-
vember 2000, supplemented by the Protocol, 
made at the same place and date, against the 
Smuggling of Migrants by Land, Sea and Air.

The aim was thus to resolve any doubts as to 
the interpretation of the law in favour of Spani-
sh jurisdiction when a vessel (such as “patera” 
or “cayucos”) was “rescued outside the territorial 
sea by a Spanish vessel [...] before reaching the 
Spanish coast”.

21. Organic Law 15/2007, of 30 No-
vember - Preamble.

Here the term “Preamble” is used for the first 
time to refer to the introductory and explanatory 
section of the reasons for the penal reform, a 
constant that will be repeated from now on until 
the most recent penal reforms.

This Organic Law deals with crimes against 
road safety and takes as a reference the “reso-
lutions approved as a result of the 2006 State of 
the Nation Debate” and, specifically, “number 
19” for the promotion by Congress of an amend-
ment to the Criminal Code which would take into 
account “the various proposals being studied in 
the Road Safety Commission” in order to “defi-
ne more rigorously all crimes against traffic sa-
fety and those related to road safety, preventing 
certain conducts qualified as road violence from 
going unpunished”.

Thus, it is stated by the legislator that this re-
form “has a broad consensus of the parliamen-
tary groups on the proposals made before the 
Commission on Road Safety” in Congress and 
that, specifically, the new offence of driving wi-
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thout a licence comes in response to “a criticised 
absence” of this offence in the Criminal Code un-
til that time.

22. Organic Law 5/2010, of 22 June 
- Preamble. 

As a starting point for this extensive, profound 
and important reform, it is stated that “the social 
evolution of an advanced democratic system such 
as the one configured by the Spanish Constitution 
determines that the legal system is subject to a 
constant process of revision”. Thus, it is explained 
that “in this context, the present reform is framed 
within the confluence of several coordinates that 
explain both its relative extension and the variety 
of issues it addresses”. These guidelines are es-
sentially the following four:

- Spain’s “international obligations”, “espe-
cially in the area of European legal harmonisation”, 
which “require adaptations -sometimes of consi-
derable significance- to our criminal law”. 

- The “experience of applying the Code”, 
which “has highlighted some shortcomings or 
deviations that need to be addressed. 

- Thirdly, “the changing social reality de-
termines the emergence of new issues to be ad-
dressed”.

- And finally, “the numerous and some-
times accelerated changes made to the original 
architecture of the 1995 text have produced some 
distortion or inconsistency effects that need to be 
corrected”.

The first matter in which some reference is 
made to evidence taken as a basis for the amend-
ment of the Criminal Code is that of circumstan-
ces modifying criminal liability, by expressly inclu-
ding in the articles the extenuating circumstance 
of undue delay, taking into account, in doing so, 
“the fundamental elements of the jurisprudence 
of the Supreme Court, which has constructed this 

circumstance as extenuating by analogy”.
It goes on to warn, in announcing the regula-

tion of probation, that ‘it is well known [...] that 
in certain particularly serious cases the rehabili-
tative effect of the sentence is made more diffi-
cult, in so far as the sentence is not sufficient or 
adequate to exclude a high risk of recidivism’. It 
is therefore considered that ‘once the retributive 
dimension of the sentence has been exhausted, 
the continued dangerousness of the subject finds 
its appropriate response in a security measure’, 
the probation measure referred to above.

He then justifies the greater role of the per-
manent localisation penalty “in this line of evolu-
tion of the legal-criminal response towards more 
operative formulas that are better adapted to 
current social needs and demands”, adding that, 
in the cases in which it is envisaged as the main 
penalty, “it may be the appropriate instrument to 
combat more rigorously and effectively the cases 
of repeated offences that have generated special 
citizen insecurity in recent times”, although res-
tricting its application to repeated offences of 
theft, using two reasons drawn from reality for 
this: “On the one hand, it is the assumption that, 
above all in the most important urban centres, it 
has generated the greatest public concern and is 
the one that today really requires the adoption of 
this measure. On the other hand, the restriction 
of this type of permanent location to a specific 
case will allow the resources available in the pri-
son system to be properly used”.

When justifying the new criminal liability of le-
gal persons, it is explained that “there are nume-
rous international legal instruments that demand 
a clear criminal response” for them, “above all in 
those criminal figures where their possible inter-
vention is most evident (corruption in the private 
sector, in international commercial transactions, 
pornography and child prostitution, trafficking in 
human beings, money laundering, illegal immi-
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gration, attacks on computer systems...)”. It adds 
that “the system clearly prevailing in comparative 
law and in the Community texts to be transposed 
is chosen here, whereby the fine is the common 
and general penalty for all cases of liability, with 
the additional imposition of more severe measu-
res being reserved for qualified cases only [...]”.

The legislator then notes that “of particular 
importance is the transposition of Council Fra-
mework Decision 2005/212/JHA of 24 February 
2005 on Confiscation of Crime-Related Proceeds, 
Instrumentalities and Property”, by virtue of which 
“the existing rules on confiscation have been su-
pplemented” in the terms of the “Council Fra-
mework Decision 2002/475/JHA on combating 
terrorism”.

In the area of statutes of limitation, it is argued 
that “with the aim of increasing legal certainty, a 
detailed regulation of the institute has been cho-
sen to put an end to the differences in interpreta-
tion that have arisen in recent times”. Specifically, 
it refers to “the impunity due to the prescription 
of certain crimes punished with penalties that are 
not excessively serious (fraud, urban planning cri-
mes, for example, or some crimes against the pu-
blic administration), whose discovery and inves-
tigation can however be extremely complex and 
lengthy”, which “has resulted in discrediting the 
judicial system and directly harming the victims”, 
in the face of which the legislator decided to raise 
the minimum prescription period for crimes from 
three to five years, in the case of those that had 
foreseen a prison sentence or disqualification of 
less than three years.

Subsequently, reference is made to the fact 
that, “in response to the increasingly widespread 
phenomenon of the purchase and sale of human 
organs and the call from various international 
forums to address their punishment”, the illegal 
obtaining of or trafficking in human organs, as well 
as their transplantation, is now expressly typified. 

In this respect it is recalled that “as early as 2004 
the World Health Organisation declared that the 
sale of organs was contrary to the Universal De-
claration of Human Rights”, and that “at the Inter-
national Summit on Organ Transplant Tourism and 
Trafficking held in May 2008, representatives of 
78 countries agreed on the so-called ‘Istanbul De-
claration’, which states that such practices violate 
the principles of equality, justice and respect for 
human dignity, and must be eradicated”.

It goes on to explain that, “in line with the 
proliferation, over the last decade, of harassing 
behaviour in the housing sphere”, real estate ha-
rassment is now expressly classified, in order to 
protect the right to the enjoyment of housing by 
owners or tenants against attacks inspired, “in 
most cases”, by “speculative targets”. This affir-
mation is based on “different judicial pronoun-
cements that have shown the difficulties in re-
pressing these conducts due to the absence of a 
specific criminal regulation of this phenomenon”.

Furthermore, it is explained that “the unified 
criminal treatment of the offences of trafficking in 
human beings and illegal immigration contained 
in Article 318 bis was clearly inadequate, in view 
of the great differences between the two criminal 
phenomena”. Thus, “the separation of the regu-
lation of these two realities is essential both to 
comply with the mandates of international com-
mitments and to put an end to the constant con-
flicts of interpretation”.

The reform carried out in the field of sexual 
offences is essentially based on “the need to 
transpose Council Framework Decision 2004/68/
JHA of 22 December 2003 on combating the se-
xual exploitation of children and child pornogra-
phy”. 

That of computer-related crime, in the same 
sense, “to comply with Framework Decision 
2005/222/JHA of 24 February 2005 on attacks 
against information systems”.
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With regard to frauds, it is said that “it has 
been necessary to incorporate the increasingly 
widespread modality consisting of defrauding by 
using other people’s cards or the data on them, 
thereby carrying out operations of any kind to the 
detriment of the holder or a third party”, adding 
that the system of qualifications or specific aggra-
vating factors of this group of crimes “has been 
posing problems of interpretation in practice, 
This, according to the legislator, was “particular-
ly evident” when it came to the use of cheques, 
promissory notes, blank bills of exchange or ficti-
tious exchange transactions which, being at the 
same time instruments and materialisation of the 
fraud, “their separate valuation is unnecessary”.

Later on, it is stated that the criminal aggra-
vation operated by the Organic Law 15/2003 for 
crimes against intellectual and industrial property 
“has shown a certain failure of the necessary pro-
portionality of the penalty in the case of conducts 
consisting of the small-scale sale of fraudulent 
copies of works protected by such rights, espe-
cially as the perpetrators of this type of behaviour 
are often people in situations of poverty, someti-
mes used by criminal organisations, who seek to 
achieve a minimum subsistence income through 
such acts”, which is why a more lenient penalty is 
envisaged for these cases.

It also notes that the reforms implemented in 
market and consumer-related offences have “as 
their reference Council Directive 2003/06 of 28 
January 2003 on insider dealing and market ma-
nipulation”.

Likewise, the new offences for the repression 
of corruption in the private sector have their rai-
son d’être in “the transposition of Framework 
Decision 2003/568/JHA”, specifically approved for 
this purpose within the European Union. 

When explaining the reform of land use and 
urban planning offences, it is stated that “the sco-
pe of typical conduct is extended to illegal or clan-

destine urbanisation works” because “they can 
have a greater impact on the territory than mere 
construction or building works, which moreover 
often precede them”. Furthermore, the conceal-
ment of illicit acts observed by the inspection and 
the omission of inspections that are obligatory, 
“as demanded by the doctrine”, are now express-
ly typified.

The changes to environmental offences (es-
sentially the increase in their penalties) also stem 
from “the need to take on board elements of har-
monised European Union legislation in this field”, 
thus incorporating “the cases provided for in Di-
rective 2008/99/EC of 19 November” in this area.

In explaining the reform of the offence of ani-
mal abuse in Article 337, it is said that the removal 
of the requirement of overkill “made the applica-
tion of the precept considerably more difficult”.

With regard to drug trafficking, some adjust-
ments in penalties are announced “in accordance 
with international standards, in particular Council 
Framework Decision 2004/757/JHA of 25 Octo-
ber 2004 laying down minimum provisions on the 
constituent elements of criminal acts and penal-
ties in the field of illicit drug trafficking”. It adds 
that it also “welcomes the provision contained in 
the Agreement of the Non-Jurisdictional Plenary 
Session of the Second Chamber of the Supreme 
Court of 25 October 2005 regarding the possibi-
lity of reducing the sentence” in certain cases. In 
addition, “some problems of interpretation” had 
been detected when applying the aggravating cir-
cumstance of a ship, in view of which the term 
“ship” was added to the articles, with the aim 
of “allowing the inclusion of other types of ves-
sels commonly used in these offences, such as 
semi-rigid ones”.

With regard to the falsification of certificates, 
it is explained that “the falsification of identity 
documents [...] has become an intolerably wi-
despread practice” and that “for easily unders-
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tandable reasons, criminal intervention extends 
to trafficking in false identity documents, as well 
as to the same conduct carried out in relation to 
identity documents belonging to another State of 
the European Union or a third State if the aim is 
to use them in Spain”. 

On the other hand, the express criminalisation 
of the counterfeiting of credit or debit cards, or 
of travellers’ cheques, has its reason for being in 
“the proven frequency with which these criminal 
activities are discovered as belonging to criminal 
organisations”. 

It goes on to say that the amendments made 
to the bribery offences were intended “to bring 
our legislation into line with the international com-
mitments entered into, in particular the Council of 
Europe Criminal Law Convention on Corruption of 
27 January 1999 and the Convention drawn up on 
the basis of Article k.3(2)(c) of the Treaty on Euro-
pean Union, on the fight against acts of corruption 
involving officials of the European Communities 
or officials of Member States of the European 
Union”. Furthermore, a specific case is dealt with, 
such as that of the crime of corruption of foreign 
public officials in international commercial tran-
sactions, which had been introduced into the Cri-
minal Code by Organic Laws 3/2000 and 15/2003 
“in compliance”, as explained above, “with the 
Organisation for Economic Co-operation and De-
velopment (OECD) Convention on Combating 
Bribery of Foreign Public Officials in International 
Business Transactions”. It is now a question of re-
medying the “deficiencies” in this type of crimi-
nal law, insofar as “they demand a new reform 
which will definitively bring our national law into 
line with the terms of the Convention”.

It goes on to explain that the offence of un-
lawful association is modified in the light of ‘the 
development of case-law’ which ‘has demons-
trated’ its ‘inability [...] to respond adequately to 
the various scenarios of criminal groups or orga-

nisations’. In particular, it is mentioned that it is 
“poorly applied”, that “criminal organisations and 
groups in general are not really “associations” 
that commit crimes”, or the fact that “Article 515 
of the Criminal Code had generated problems in 
the field of international cooperation because of 
the problems that the qualification of the terrorist 
organisation as an illicit association entailed for 
the fulfilment of the requirement of double cri-
minality”. Furthermore, it is stated that “knowing 
precisely the doctrinal controversy that has ari-
sen around the systematic placement of these 
types of crimes”, it has been decided to place 
them in the framework of crimes against public 
order, assuming that they are such “unequivoca-
lly, if one takes into account that the phenome-
non of organized crime directly attacks the very 
basis of democracy [...]”. Finally, it is recalled that 
“the jurisprudence concerning the crime of illi-
cit association [...] requires the verification of a 
structure with a vocation of permanence, leaving 
out other similar phenomena very widespread in 
today’s society, sometimes extremely dangerous 
or violent, which do not meet these structural re-
quirements”. Thus, it is stated that “the need to 
respond to this reality leads to the definition, in 
parallel with the organisations, of what this Law 
calls criminal groups”, in the new Article 570 ter.

The first to last point is that the reorganisa-
tion and clarification of the criminal treatment of 
terrorist conduct stems from the need to com-
ply with the “legislative obligations arising from 
Framework Decision 2008/919/JHA”, furthermore 
taking into consideration “the particular way in 
which certain relatively recently developed terro-
rist groups or cells operate on the international 
scene, whose degree of autonomy is precisely an 
added factor that makes it difficult to identify and 
dismantle them”. It also explains that the conduct 
of distributing or publicly disseminating messa-
ges or slogans on this matter by any means is 
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now classified as a crime insofar as “it has been 
proven that it is undeniably suitable for genera-
ting the breeding ground on which, at a given mo-
ment, the executive decision to commit a crime 
matures, although, as required by the Framework 
Decision and the Council of Europe Convention 
on terrorism, such conduct must generate or 
increase a certain risk of committing a terrorist 
offence”.

The penultimate section states that the re-
form of crimes against the international commu-
nity is being undertaken on the basis of the rules 
implementing the Rome Statute of the Interna-
tional Criminal Court and the ratification by Spain 
of other instruments of international humanita-
rian law, among which the most important are 
the Convention of 18 September 1997 (Ottawa 
Treaty) on the prohibition of the use, stockpiling, 
production and transfer of anti-personnel mines 
and on their destruction, the Convention on the 
safety of United Nations and associated person-
nel of 9 December 1994, the Second Protocol of 
26 March 1999 to the Hague Convention of 1954 
on the protection of cultural property in the event 
of armed conflict and the Optional Protocol of 25 
May 2000 to the Convention of 1989 on the ri-
ghts of the child on the involvement of children 
in armed conflict. Furthermore, in the same vein, 
the creation of a new offence of piracy in this sec-
tion of the Criminal Code is justified by the “need 
to respond to the problem of possible illegal acts 
against the safety of maritime and air navigation”, 
complying for this purpose with “the postulates 
of the Montego Bay Convention of 10 December 
1982 on the Law of the Sea and the Convention 
on Maritime Navigation signed in Rome on 10 
March 1988”. 

Finally, an amendment to the Criminal Code 
is introduced to provide for specific civil protec-
tion of the rights of crime victims on the following 
grounds: “Not infrequently, in recent times, the 

media have accessed the programming of those 
who have committed criminal offences and have 
been convicted by final judgement, and have even 
boasted of the criminal behaviour they have per-
petrated, disseminating manifestly false infor-
mation about it and also obtaining unjustifiable 
economic gain”, attacking such behaviour “against 
the dignity of those who have suffered the conse-
quences of these acts and their loved ones, who 
are subjected to a new traumatic experience deri-
ved from this public invasion of their honour and 
privacy”.

23. Organic Law 5/2010, of 22 June 
- Preamble. 

In the Preamble of this regulation, created to 
modify the Organic Law on the General Electoral 
System, no reference is even made to the crimi-
nal law contained in its Second Final Provision, 
since it is merely a correction of four formal errors 
in the text of the immediately preceding reform.

24. Organic Law 7/2012, of 27 De-
cember - Preamble. 

Once again, the argument is used here that 
the content of the Criminal Code “must be adjus-
ted to the changes and new needs of the current 
situation”.

The reform in question is structured according 
to three criteria, within which arguments based 
on more or less solid “evidence” are brought up:

- The first of these is the reinforcement of 
the transparency of the activity of the administra-
tion and the system of responsibility of political 
parties and trade unions, in respect of which it 
is stated that with the modifications introduced 
in the system of criminal responsibility of legal 
persons “the perception of impunity of these two 
actors in political life that was transferred by the 
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previous regulation is overcome”.
- The second is to improve the effective-

ness of instruments for monitoring public reve-
nue and expenditure, within which two modifica-
tions are undertaken for which “evidence-based” 
arguments are cited: With regard to the new con-
figuration of tax regularisation, it is stated that 
it establishes a relationship of equivalence with 
the timely payment of the tax, “as both the Ge-
neral State Prosecutor’s Office and the Supreme 
Court have stressed”; secondly, with regard to 
the reduction of the amount defrauded in crimes 
against Social Security to fifty thousand euros, it 
is explained that “the current social and econo-
mic reality highlights the need to act, with grea-
ter force, against alleged criminal behaviour and 
organised schemes which endanger the financial 
sustainability of the Social Security System”, so 
that the measure adopted “makes it possible to 
make punishable by criminal law acts which are 
currently only punishable by administrative pe-
nalties and which are the subject of strong social 
reproach at times of particular economic difficulty 
in the business world such as the present”. In this 
point the legislator adds that “in practice there 
are cases in which it is interpreted that there is 
no crime against Social Security simply because 
the contribution documents have been presen-
ted, without assessing whether they are true and 
complete”, so that a clause is added that prevents 
this interpretation from continuing to be applied 
by our Courts and Tribunals. 

- The third and final guiding criterion of 
the reform concerns a set of measures adopted 
in respect of economic activities where there is 
a greater perception of fraud. Thus, when explai-
ning the reform of the offence against workers’ ri-
ghts in article 311, the legislator states that there 
are those who collectively “are failing to comply 
with their obligations in relation to compulsory 
insurance, or with regard to the compulsory au-

thorisations to work of those they employ in their 
business activity”. That is why he justifies that 
“those who, in a massive or collective way, resort 
to the use of workers without having formalised 
their incorporation into the corresponding Social 
Security System, or without having obtained the 
obligatory authorisation to work in the case of fo-
reigners who need it, should deserve the corres-
ponding criminal accusation”, finishing his speech 
by stating that “the damages caused by these 
behaviours are evident”, highlighting mainly two: 
the denial of workers’ social security rights and 
the fact that those who produce goods and servi-
ces at much lower labour costs are defrauding, as 
opposed to those who have to bear their obliga-
tions in this area.

The remaining changes are explained on the 
basis of hypothetical assumptions. For exam-
ple, with regard to the classification of the “fal-
sification of information of economic importance 
which does not initially form part of a document, 
but which is subsequently reflected in it”, the le-
gislator argues that this “solves the problems 
of typification which may arise when the author 
does not issue the false document, but merely 
introduces the mendacious information which is 
then incorporated into a written documentary or 
other support”.

25. Organic Law 1/2015, of 30 March 
- Preamble.

This reform begins again by warning that 
through it the current Criminal Code “is subject 
to a complete revision and updating, in the aware-
ness that the passing of time and the new social 
demands show the need to carry out certain mo-
difications to our penal norm”. And he adds a little 
further on that “the need to strengthen confiden-
ce in the Administration of Justice makes it ne-
cessary to put at its disposal a legal system that 
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guarantees predictable judicial decisions that, fur-
thermore, are perceived in society as fair”. 

We will begin by outlining the evidence used 
by the legislator when explaining each of the re-
forms undertaken in particular, and will start by 
referring to the fact that revisable permanent 
detention corresponds to “an extended model 
in European comparative law that the European 
Court of Human Rights has considered to be in 
line with the European Convention on Human Ri-
ghts”, expressly citing the case law of this Court 
in this regard; and adds that “the Council of State 
has also had the opportunity to pronounce on the 
constitutionality of indeterminate -but revisable- 
sentences, when reporting on Spain’s ratification 
of the Statute of the International Criminal Court, 
which provides for the possible imposition of a 
permanent prison sentence”.

With regard to the technical improvement of 
the criminal liability regime for legal persons crea-
ted in 2010, it is said that “it puts an end to the 
interpretative doubts that had been raised by the 
previous regulation, which from some sectors 
had been interpreted as a regime of vicarious lia-
bility, and it assumes certain recommendations 
that had been made by some international organi-
sations in this regard”, without expressly mentio-
ning which ones, although we know that they es-
sentially originated in the Group of States against 
Corruption (GRECO) of the Council of Europe, to 
which we will refer again later.

With regard to the modification of the regime 
of suspension of the execution of the sentence, 
it is explained that “experience had shown that 
the existence of a criminal record did not justify 
in all cases the refusal of the suspension”, so that 
“it was therefore preferable to introduce a regi-
me that would allow judges and courts to assess 
whether the criminal record of the convicted per-
son is, by its nature and circumstances, relevant 
to evaluate its possible dangerousness [...]”. In 

addition, it is valued that, at the same time, “the 
current situation in which the existence of a triple 
regulation of the suspension (ordinary suspen-
sion, suspension in the case of drug-dependent 
offenders and substitution of the sentence) gives 
rise, on many occasions, to three successive de-
cisions that are the object of repeated appeals” 
is put to an end, all of which “should result in 
greater speed and efficiency in the execution of 
sentences”.

It goes on to say that “for the same purpo-
se”, the system for assessing compliance with ci-
vil liability is being reformed, since “the current 
system of prior verification is ineffective and not 
very flexible, and makes it difficult for decisions 
on suspension of the sentence to be taken at the 
same time as the sentence is passed”. 

As for the express equivalence of Spanish cri-
minal records to those of convictions imposed by 
courts in other European Union Member States, 
the European reference standards for introdu-
cing this reform are cited as Framework Deci-
sion 2008/675/JHA, Decision 2008/315/JHA and 
Council Decision 2009/316/JHA, of 6 April 2009, 
which “highlight the need to simplify the proce-
dure for clearing criminal records”.

With regard to the reform of confiscation, 
apart from ensuring that European Directive 
2014/42/EU, of 3 April, is taken into consideration, 
it is stated that “on many occasions, the assets 
and effects of criminal activities are transferred by 
their authors to third parties”, which is why “the 
reform introduces some technical improvements 
aimed at increasing the effectiveness and legal 
certainty in the application of this regulation”.

The Council of Europe Convention on the Pro-
tection of Children against Sexual Exploitation 
and Sexual Abuse, done at Lanzarote on 25 Oc-
tober 2007, ratified by Spain on 22 July 2010, and 
the case law of the European Court of Human Ri-
ghts are cited to justify the inclusion of convicted 
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persons’ profiles in the DNA database.
The amendments to the offences against se-

xual freedom are justified on the occasion of the 
transposition of Directive 2011/93/EU on comba-
ting the sexual abuse and sexual exploitation of 
children and child pornography, which replaces 
Council Framework Decision 2004/68/JHA, apart 
from the 1989 UN Convention on the Rights of 
the Child and the Charter of Fundamental Rights 
of the European Union.

The modification of the provision of Article 187 
regarding crimes of prostitution is justified “with 
the aim of more effectively prosecuting those 
who profit from the exploitation of the prostitu-
tion of others”, adding as a reinforcement of the 
argument “that the jurisprudence of the Supreme 
Court had demanded some requirements for the 
assessment of the exigency of this situation simi-
lar to those applied in the field of regulated labour 
activities, which made it impossible in practice to 
prosecute them”.

Furthermore, as regards the inclusion of a new 
section to sanction those who knowingly access 
child pornography through information and com-
munication technologies, it is stated that this has 
its reason to be “in the awareness that new tech-
nologies are a main way of accessing pornogra-
phy supports”.

To conclude with crimes related to sexuality, 
Article 183 ter is reformed to punish those who, 
through technological means, contact a minor un-
der sixteen years of age and carry out acts aimed 
at tricking them into providing pornographic ma-
terial or showing them pornographic images, with 
the legislator basing this on “the ease of access 
and anonymity provided” by the Internet or other 
means of telecommunication.

On another subject, the modification of the 
crimes against privacy finds an explanation in the 
desire to “solve the problems of the lack of crimi-
nalisation of certain types of behaviour”, adding 

that the transposition of Directive 2013/40/EU, 
of 12 August, on attacks against information sys-
tems and the interception of electronic data when 
it is not a question of personal communication, is 
also being carried out, concluding that “the pro-
posed modifications are intended to overcome 
the limitations of the regulations in force in order 
to offer a response to computer crime in the sen-
se of European regulations”.

As regards the review of the regulation of 
crimes against property and heritage, it is said 
that the main objective is to “provide a respon-
se to the problems posed by multi-crime and 
serious crime”. Thus, simply by way of example 
and among others, it is said to address, firstly, 
the “serious problem currently posed by crimes 
committed on agricultural or livestock farms that 
cause significant harm to their owners [through] 
infringements [...] in which it is difficult to adopt 
effective protective measures, This circumstan-
ce is used to commit these crimes, which cause 
their owners an extraordinarily high level of dama-
ge, much greater than that which corresponds to 
the mere valuation of the stolen products, and are 
the cause of a serious feeling of lack of protection 
and insecurity for those who suffer from them”; 
secondly, the resolution of the “serious problem 
generated by the theft of copper cable from pu-
blic service and general interest networks”; or, 
thirdly, the aim is to resolve “the usual problem 
that arose in cases where alarm systems were 
deactivated from inside the site”, among others.

The reform of the regulation of unfair admi-
nistration is very important and the legislator 
describes it as “close to that which exists in the 
different European legislations” and explains that 
“reasons [...] for the systematic nature of this de-
cision”. 

The technical review of punishable insolvency 
offences is said to be undertaken in the face of 
“the need to establish a clear separation between 
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the conduct of hindering or frustrating execution, 
which has traditionally been understood as the 
offence of seizure of property, and the offences 
of insolvency or bankruptcy”. It also includes “two 
new offences [...] common in comparative law”, 
which are the concealment of property in judicial 
or administrative enforcement proceedings and 
the unauthorised use by the depositary of proper-
ty seized by the authority.

With regard to crimes against intellectual pro-
perty, a significant technical improvement in their 
classification is introduced “in accordance with 
social reality, the configuration of the types of cri-
me and their impact on economic and social life 
are also subject to review in this reform, in order 
to provide adequate legal and criminal protection”. 
It also expressly typifies conducts that violate 
intellectual property rights from which “serious 
harm is derived”, listing them all below and avoi-
ding their citation here. 

When the legislator speaks of the crimes of 
illegal financing of political parties, he defends 
that with its creation “a criminal response is gi-
ven to the need to define a specific criminal type 
for these criminal acts”, since in the current legis-
lation there was no specific and concrete crime in 
this area.

He goes into considerably more detail in jus-
tifying the reform of crimes against collective 
security, arguing that “forest fires continue to be 
one of the most important problems affecting our 
mountains. According to data from the Ministry 
of Agriculture, Food and the Environment, the 
most serious forest fires have an intentional cau-
se, and in many cases cause significant damage 
to natural heritage and public or private property, 
or generate situations of danger to the physical 
integrity of people that can lead to the loss of 
life, in September 2009, the European Parliament 
adopted a resolution calling on the Member Sta-
tes to toughen up and apply criminal sanctions to 

criminal acts that damage the environment and 
to impose them in particular on those who start 
forest fires.

On the other hand, the reform of Article 637 is 
based on the fact that “until now it has included 
conduct that should be classified as a crime, and 
not as a simple misdemeanour”, and then it goes 
on to say that “there is no doubt that it is ne-
cessary to protect the trust that certain symbols, 
uniforms or badges generate, and their improper 
use should be criminally sanctioned”. 

The reforms implemented in the area of gen-
der-based violence find two “evidence-based” 
explanations: The incorporation of gender-based 
violence occurs “in accordance with Council of 
Europe Convention No. 210 on the Prevention 
and Combating of Violence against Women and 
Domestic Violence, adopted in Istanbul by the 
Committee of Ministers of the Council of Euro-
pe on 7 April 2011; and the inclusion among the 
crimes of breach of conduct tending to render 
ineffective telematic devices for controlling pre-
cautionary measures and penalties for distance in 
this area, is made on the basis of a reference to 
them “in Circular 6/2011, from the General State 
Prosecutor’s Office, on criteria for the specialised 
action unit of the Public Prosecutor’s Office in re-
lation to violence against women”.

When explaining the reform of public nuisan-
ce offences, apart from making reference to their 
“nineteenth-century origin”, the legislator explains 
that their regulation “did not define the offence, 
but rather juxtaposed a series of punishable con-
ducts”, so that this “generated problems of typi-
cality, in some cases, and bankruptcy in others”, 
which the modifications introduced are intended 
to solve. 

It is very briefly explained below that the re-
form of the crime of trafficking in human beings 
in the current Article 177 bis is being addressed 
in order to adapt it “to Directive 2011/36/EU of 
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5 April 2011 on preventing and combating traffic-
king in human beings, and protecting victims, and 
replacing Council Framework Decision 2002/629/
JHA”. 

Similarly, the review of the regulation of ille-
gal immigration offences in Article 318 bis is un-
dertaken to bring them into line with Directive 
2002/90/EC, Framework Decision 2002/946/JHA 
and Directive 2009/52/EC on minimum standards 
on sanctions and measures against employers of 
illegally staying third-country nationals.

The reform of the conduct of incitement to ha-
tred and violence is based on a twofold reason: 
the restrictive interpretation of the crime of geno-
cide in the Constitutional Court’s Ruling 235/2007 
of 7 November and the need to bring its regula-
tion into line with Framework Decision 2008/913/
JHA.

It is ensured that the updating of the terms 
referring to persons with disabilities brings about 
the International Convention on the Rights of Per-
sons with Disabilities, made in New York on 13 
December 2006, which aims to prevent discrimi-
natory conduct that may prevent these persons 
from enjoying their rights on an equal basis. 

The classification of forced marriage has its 
reason for being in the fulfilment of “the interna-
tional commitments made by Spain in relation to 
the prosecution of crimes against human rights”: 
Directive 2011/36/EU of the European Parliament 
and of the Council of 5 April 2011, on preven-
ting and combating trafficking in human beings 
and protecting victims, includes forced marriage 
among the conducts that can give rise to exploi-
tation of persons and the United Nations Conven-
tion on the Elimination of All Forms of Discrimina-
tion against Women, ratified by Spain. It adds that 
this crime is “already regulated in other countries 
around us, such as France, Denmark, the United 
Kingdom, Germany and Norway”.

In the penultimate place, with respect to the 

new criminal type of harassment, it is stated that 
“it is intended to provide a response to conduct 
of undoubted seriousness which, on many oc-
casions, could not be classified as coercion or 
threats”, dealing specifically with “all those cases 
in which without necessarily announcing explicitly 
or not the intention to cause any harm (threats) or 
the direct use of violence to restrict the freedom 
of the victim (coercion), repeated conduct occurs 
through which the victim’s freedom and sense of 
security are seriously undermined, and the victim 
is subjected to constant persecution or surveillan-
ce, or other continuous acts of harassment”.

And, finally, the legislator is differentially pro-
ficient in explaining the repeal of Book III, which 
contained the misdemeanours. It states that this 
reform seeks “to rationalise the use of the public 
service of justice, in order to reduce the high level 
of litigation which falls on the courts, with measu-
res designed to promote an effective and swift ju-
dicial response to any disputes which may arise”, 
without losing sight of the fact that “criminal law 
must be reserved for the resolution of particularly 
serious disputes”. Furthermore, he explains that 
the amendment is endorsed by the Attorney Ge-
neral’s Office, “which advocates that the current 
offences considered as misdemeanours should 
be left out of the Criminal Code because of their 
low seriousness”, as well as by the General Coun-
cil of the Judiciary, “which has recently proposed 
decriminalising certain behaviours classified as 
misdemeanours as an appropriate measure to re-
duce the high levels of litigation, which are parti-
cularly high in the criminal justice system”.

26. Organic Law 2/2015, of 30 
March - Preamble.

This reform, which complements the previous 
major reform, focused specifically on terrorist 
offences. And to justify it, the United Nations Se-
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curity Council Resolution 2178, adopted on 24 
September 2014, and Resolution 1373 (2001), 
whereby all Member States must ensure the pro-
secution of any person who participates in the fi-
nancing, planning, preparation or commission of 
terrorist acts or provides support for such acts, 
were cited at the outset. 

And, in addition, the legislator valued that the 
conduct referred to in the aforementioned UN 
Resolution 2178 “constitutes the maximum ex-
ponent of the new threats that international te-
rrorism poses to open societies and which seeks 
to put at risk the pillars on which the rule of law 
is based and the framework of coexistence of the 
world’s democracies”, it notes that “international 
Jihadist terrorism is characterised precisely by the 
incorporation of these new forms of aggression, 
consisting of new instruments of recruitment, tra-
ining or indoctrination in hatred, to be used cruelly 
against all those who, in their extremist and vio-
lent ideology, are described as enemies”. He con-
cludes that “these new threats must therefore be 
combated with the most effective tool that demo-
crats can use against the totalitarian fanaticism of 
terrorists: the law”.

27. Organic Law 1/2019, of 20 Fe-
bruary - Preamble.

This penultimate penal reform directly an-
nounces in its very title its purpose: “to transpose 
European Union directives in the financial and te-
rrorist fields and to address issues of an interna-
tional nature”. In particular, the preamble explains 
that “several directives of a criminal nature need 
to be transposed without delay, either because 
of the expiry of the deadline or because of the 
proximity of that deadline”: Directive 2014/57/EU 
of the European Parliament and of the Council of 
16 April 2014 on criminal sanctions applicable to 
market abuse, Directive 2017/541/EU of the Euro-

pean Parliament and of the Council of 15 March 
2017 on combating terrorism and Directive (EU) 
2017/1371 of the European Parliament and of the 
Council, of 5 July 2017 on combating fraud affec-
ting the financial interests of the Union through 
criminal law, as well as completing the transpo-
sition of Directive 2014/62/EU of the European 
Parliament and of the Council of 15 May 2014 on 
the criminal law protection of the euro and other 
currencies against counterfeiting.

In addition, the regulation of the crime of tra-
fficking in human organs is amended to bring it 
into line with the Council of Europe Convention 
on Action against Trafficking in Human Organs of 
25 March 2015.

And, finally, as was the case with Organic Law 
3/2000, it is explained that this reform once again 
introduces modifications in the crimes of corrup-
tion, but this time it is expressly stated that it 
is done in order to follow the guidelines of the 
Group of States against Corruption (GRECO) of 
the Council of Europe.

28. Organic Law 2/2019, of 1st 
March - Preamble.

TFinally, in this last penal reform, which refor-
ms the Criminal Code with regard to impruden-
ce in driving motor vehicles or mopeds, as well 
as to sanction abandonment of the place of the 
accident, it is stated that “it responds to an im-
portant social demand, in view of the increase in 
accidents in which pedestrians and cyclists are 
affected by imprudence in driving motor vehicles 
or mopeds”.

It specifies that the introduction of three cases 
of serious negligence, as well as an authentic in-
terpretation of less serious negligence, means gi-
ving “legal status to the activity which the Public 
Prosecutor’s Office and the courts have already 
agreed on, as is clear from Instruction 10/2011 of 
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the Public Prosecutor’s Office on road safety”.
And he finishes the introductory explanation 

by stating that, with the introduction in the art. 
382 bis of the new crime of abandonment of the 
scene of the accident, the intention is to punish, 
from a triple aspect, “the intrinsic evil in the aban-
donment of those who know that they are lea-
ving behind someone who may be injured or even 
dead, the lack of solidarity with the victims, which 
is criminally relevant due to direct involvement in 
the accident prior to abandonment, and the le-
gitimate expectations of pedestrians, cyclists or 
drivers of any motor vehicle or moped, to be at-
tended to in the event of a car crash”.

III. CONCLUSIONS

Taking stock of all the references that have 
been recapitulated here, we can draw a number 
of very simple and direct conclusions. 

The first could be that the different legislators 
have argued to use quite a lot of evidence, but 
only in the sense of knowledge extracted from 
the observation of reality, in many cases without 
the slightest contrast. In any case, what is equa-
lly clear is that the cases in which such evidence 
could be considered authentic empirical evidence, 
or at least attempts to make it so, are absolutely 
exceptional and very rare.

The latter would be somehow related to the 
second conclusion: not everything that has been 
done throughout the Spanish criminal legislative 
process during the last twenty-five years is abso-
lutely disposable. Specifically, the recourse to the 
Technical Commission for the study of the reform 
of the system of penalties can be considered as 
very positive and it is an experience that has been 
repeated once again throughout our criminal le-
gislative history, with more or less transparency. 
In any event, this measure can be considered only 
as a first step towards a possible future model 

that is closer to others, much more complete, 
that have been proposed in recent years and to 
which I referred in another paper6 . 

Thirdly, it should be noted that the current le-
gislative Preambles (previous Explanatory Memo-
randa) show a progressively growing imposition 
of supranational regulations, mainly by the Eu-
ropean Union. Indeed, the legislator now makes 
very frequent references to the fact that this or 
that modification in one or another criminal group 
is undertaken due to the need to transpose Com-
munity regulations or to assume the provisions 
of this or that international convention, if not to 
attend to the relentless evaluation rounds of the 
aforementioned Group of States against Corrup-
tion within the Council of Europe.

Precisely, fourthly, it can be stated that refe-
rences to documentary evidence are also very 
constant, mainly those already mentioned of an 
international normative nature, but also in some 
cases those which must be attached to any bill 
submitted to the Spanish Parliament in criminal 
matters in accordance with the Law on Govern-
ment and its subsequent reforms (reports of the 
General Council of the Judiciary, the Council of 
State, the Attorney General’s Office, etc.). To the-
se are added, on many occasions, references to 
documentary evidence such as specific rulings of 
the Supreme Court or the Constitutional Court, 
some recommendation of the Ombudsman, 
agreements of the Council of Ministers, etc.

But, in short, is all this enough to be able to 
say that real empirical evidence has been used in 
the Spanish criminal legislative process over the 
last two and a half decades? Obviously, no, it is 
not. In fact, it could be asserted that authentic 
empirical evidence has never been used by the 
different criminal legislators in Spain, in the sense 
in which we have defined it at the beginning of 
this work, that is, as scientific evidence or infor-
mation obtained from reality through the scientific 
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method, and, therefore, neutral, free of prejudice, 
bias or distortion, and suitable in short to allow 
the verification or refutation of their hypotheses. 
Apart from what has already been stated in the 
previous conclusions, it also happens that the di-
fferent criminal legislators have quite frequently 
made references to information supposedly ac-
quired through observation, but it is equally true 
that with the same frequency these were linked 
to perceptions that were not scientifically verifia-
ble (for example, of the type “social reality has 
shown that one of the main problems to which 
the criminal law must respond is that of …”). 
This is precisely one of the aspects to be avoided 
and inevitably eradicated from the legislative me-
thod of our State in the future. And perhaps the 
“Science in Parliament”7  initiative can be used in 
this sense, as the Spanish Group for Criminal Le-
gislative Policy is trying to do. And perhaps a first 
step along this new path would be to draw up a 
protocol on how to use real scientific evidence in 
the criminal legislative process, as we intend to 
do through the NEXO research project. It is in this 
line that we want to continue working persistent-
ly to improve our criminal legislative procedure as 
much as possible.

6RODRÍGUEZ FERRÁNDEZ, S., La evaluación de las normas penales, Dykinson, Madrid, 2016.
7Defined on its own website https://cienciaenelparlamento.org/ as “an independent citizen’s initiative that aims to make science 
and scientific knowledge one of the sources of information in the formulation of policy proposals”.


